will address how courts should fill this vacuum by adopting a federal common law rule, pursuant to ERISA, determining when an employer-administrator is an agent of the employee and when an employer-administrator is an agent of the insurer. This Comment further suggests that such a rule should consist of a fact-sensitive determination of agency, tailored to protect ERISA beneficiaries.
Part I of this Comment discusses the mechanics of ERISA preemption and courts' authority to adopt federal common law pursuant to ERISA. Part II discusses the Ward decision, the California agency law that it supplanted, and agency law more generally. Part III analyzes the options from which courts may select a rule and presents the specific federal common law solution that courts should choose. The selected rule must fulfill the statutory purposes of ERISA (to protect plan beneficiaries), and only a rule that conducts a fact-sensitive analysis of the relationship between the employee, the employer, and the insurer will adequately protect the interests of plan beneficiaries.
I. ERISA PREEMPTION AND ADOPTION OF FEDERAL COMMON LAW
PURSUANT TO ERISA
A. The ERISA Statute and ERISA Preemption of State Law ERISA was enacted in order to address congressional concerns regarding the impact that "the growth in size, scope, and numbers of employee benefit plans" was having on the "continued well-being and security of millions of employees and their dependents."" Congress sought a unified system of federal rules to govern the administration of employee benefit plans, and therefore drafted ERISA Section 514(a), which preempts state laws "insofar as they ... relate to any [ERISA-covered] employee benefit plan."'"
In New York State Conference of Blue Cross & Blue Shield Plans v Travelers Insurance Co," the Supreme Court held that two types of state laws "relate to" employee benefit plans within the meaning of Section 514(a): laws that "mandate employee benefit structures or their administration," and laws "providing alternative enforcement mechanisms."'" In Ward, the California employer-agency rule was held to "relate to" the ERISA plan because it created a "mandatory con-tract term" and controlled portions of the relationship between the employer and the insured.' 7 B. State Laws That "Regulate Insurance" Are Saved from ERISA Preemption
In conjunction with Section 514(a), ERISA also contains a "savings clause," which saves from preemption state laws relating to employee benefit plans that also " [regulate] insurance."' 8 The Ward court reiterated the standard for determining whether a state law is considered saved: the court first determines whether, on a "common-sense view of the matter," the state law regulates insurance.' 9 The court also applies a three-prong test to determine whether the state law regulates the "business of insurance" as set forth in the McCarranFerguson Act:" (1) whether the regulation has the "effect of transferring or spreading a policyholder's risk," (2) whether the regulation "is an integral part of the policy relationship between the insurer and insured," and (3) whether the regulation "is limited to entities within the insurance industry."" The law evolved further in Ward itself, where the Court held that a state law satisfying some but not all of the McCarran-Ferguson factors was nevertheless saved from preemption." If the state law is found, as a matter of "common sense," to regulate insurance or if it meets, on balance, the McCarran-Ferguson factors, then courts will typically find that the state law is saved.- ' Space for the adoption of federal common law pursuant to ERISA is created by those laws preempted but not saved. Many state rules fall into this gap. For example, the Supreme Court has held that state laws drawn from general common law principles are not limited to entities in the insurance industry, and therefore fail the third McCarran-Ferguson factor."
C. Courts Have the Authority to Adopt Federal Common Law
Pursuant to ERISA There is no question that courts have the authority to develop a federal common law specifically adapted to ERISA plans. 26 The Supreme Court has repeatedly recognized this authority. 27 Legislative history shows that, at the time of the adoption of ERISA, Congress intended federal courts to fill gaps created by ERISA preemption with a federal common law specifically adapted to ERISA plans." Nevertheless, courts expressed hesitation in exercising this power." A congressional committee has reaffirmed that, as part of the carefully considered design of ERISA, the federal courts are to "shape legal and equi-(cited in note 4) (providing examples of preemption without saving of state law remedies for fraudulent denial of benefits and punitive damages).
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Pilot Life Insurance, 481 US at 51. Since the Ward court has determined that state employer agency rules fall squarely into the preemption gap, the precise contours of the ERISA preemption gap are beyond the scope of this Comment. For further discussion of the contours of ERISA preemption, see Howard Shapiro, Rend E. Thorne 
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See notes 7-9 and accompanying text. The Supreme Court first addressed the issue of employer agency as a matter of general federal common law (that is, federal common law not pursuant to any statute) in Boseman v Connecticut General Life Insurance Co, 301 US 196,204-05 (1937) . Courts had derived authority to develop nonstatutory general federal common law from the Supreme Court's decision in Swift v Tyson, 41 US 1, 18 (1842). Soon after the Boseman decision, however, the Court determined in Erie Railroad Co v Tompkins, 304 US 64, 78-80 (1938) , that federal courts could not create or declare general federal common law, but must defer to state law in the absence of a controlling federal statute. As a result, the development of employer agency rules passed into state hands. However, both the Supreme Court and Congress have recognized that courts may develop a federal common law interpreting and filling out the ERISA statute. See note 29. The ability to adopt federal common law rules pursuant to a statute is different from the unfettered discretion of Swift that the Court rejected in Erie; federal common law rules adopted under ERISA are limited by, and must conform to, the purpose of the statute, which is to protect plan beneficiaries. See Part III.E.1. For a discussion of when courts should exercise this authority (as opposed to whether they have it), see Part II.D. 27 1990) . However, the court also remarked: "Despite the power of the federal courts to fill in the interstices of ERISA, we must respect the fact that Congress in creating ERISA has .. 'expressly announced its intention to occupy the field.' Accordingly, we must proceed cautiously .... Id at 992. Because congressional authorization is a foundation of the courts' authority to develop ERISA common law, congressional intent is clearly relevant to the appropriate scope of these common law remedies. See Parts III.E.1-2 for a more complete discussion of congressional intent regarding ERISA. table remedies to fit the facts and circumstances of the cases before them, even though those remedies may not be specifically mentioned in ERISA itself." 30 Courts have therefore begun to recognize the need for a federal common law to fill the gaps where ERISA is silent.' As discussed in Part II, the recent preemption of state agency rules determining when an employer administering an insurance plan is deemed the agent of the insurer has created a gap in the law which courts should fill using their power to develop federal common law. An agent is a person who, pursuant to authority delegated by a principal, has the power to alter the legal relations of the principal by acting on behalf of or in the place of the principal. 2 Since the agent acts on behalf of the principal, dealings with an agent acting within the scope of his delegated authority are treated as dealings directly with the principal. 3 For example, information (such as notice) provided to the agent is imputed to the principal, and contracts entered into by the agent on behalf of the principal are binding on the principal. 1 Finally, the same entity or person may act as an agent for different parties in succession. 3 Therefore, an employer who acts as an agent for an employee for one purpose may later act as an agent for an insurer for another purpose." 
II. PREEMPTION OF STATE EMPLOYER AGENCY
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See notes 7-10. 32 See Restatement (Second) of Agency § 1 (1958) ("Agency is the fiduciary relation which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act. The one for whom action is to be taken is the principal. The one who is to act is the agent.").
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See 3 Am Jur 2d Agency § 2 at 510 (1986) ("It is ... a consequence of the relationship that whatever an agent does in the lawful prosecution of the transaction entrusted to him is the act of the principal."). 34 See id § 281 at 784 (stating that "[t]he general rule ... is that the principal is chargeable with, and bound by, the knowledge of or notice to his agent received while the agent is acting as such within the scope of his authority"). See also id § 89 at 600 (stating that "[a]n agent may ... be given the express authority to contract on behalf of the principal, or he may have the implied or apparent power to enter into such a contract").
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See, for example, Paulson v Western Life Insurance Co, 292 Or 38, 636 P2d 935,942-43, 949 (1981) (holding that an employer may act as an agent for employees or for an insurer at different times, depending on the purpose of the agency and the facts of the matter).
36 Id.
Whether employers who administer everyday details of group health insurance plans are deemed to be the agents of the plan beneficiaries (that is, employees) or of the insurer is relevant to a number of situations, such as when the master policyholder (the employer): (1) determines an employee's eligibility for insurance in error; (2) fails to remit premiums deducted from the employee's wages to the insurer; (3) wrongfully refuses to accept an employee's premium payments; (4) fails to list the insured employee on the insurance roll; or (5) fails to notify the insurer of an insured's disability. 37 If the employer who makes the misrepresentation or mistake is acting as the insurer's agent when administering the plan, his or her acts and non-fraudulent mistakes may be imputed to the insurer; if not, the employee is usually denied coverage." The choice of the rule characterizing employer agency is important, since it directly determines whether the plan beneficiary will be covered in situations where the beneficiary is not at fault.
The California rule of employer agency.
Where an employer also acts as a plan administrator, California case law, as expressed in Elfstrom v New York Life Insurance Co," 9 holds that "the employer is the agent of the insurer in performing the duties of administering group insurance policies." ' The Elfstrom court based its agency determination on the fact that the employer was administering the plan in the place of the insurer, that the interests of the insurer and the employer were aligned in the context of plan administration, and that the employee had no control over the administration agency rule was preempted by ERISA. The plaintiff, Ward, claimed to have provided timely notice of his disease to his employer, who notified the insurer, UNUM, after the policy's notification time period had expired. 43 The Ninth Circuit found two grounds on which to reverse the trial court." The first relied on California's notice-prejudice rule, under which an insurer may not avoid liability for a delay in notification of a claim unless it is established that the insurer suffered actual prejudice as a result thereof." The Ninth Circuit ruled that the noticeprejudice rule was saved by ERISA's savings clause as a state law regulating insurance.4 ' Second, the Ninth Circuit found that the Elfstrom rule was drawn from general principles of law as applied to the specific insurance situation, and was therefore not a state law "relating to" ERISA plans. 7 Accordingly, the Ninth Circuit reversed and remanded the case to the district court to determine whether, under Elfstrom, the employer was UNUM's agent, and therefore whether the receipt of notice by the employer was attributed to the insurerprincipal.8 The Ninth Circuit's decision in Ward followed the trend of modern state decisions, which tend toward deeming employers the agents of insurers when they administer health plans. This area of evolving law, however, was cut off by ERISA preemption, and has not yet been replaced.
B. The Supreme Court's Decision in Ward
The Supreme Court granted certiorari and upheld the Ninth Circuit opinion insofar as it held that the California notice-prejudice rule was saved as a state rule regulating insurance. 9 The Court determined that it was unnecessary that a rule meet all of the McCarran-Ferguson factors in order to regulate the business of insurance and be saved from preemption."' The Court found that the notice-prejudice rule was 43 Id at 1279. 44 Id at 1286-89. 45 (1982) . However, whether or not a law is aimed at the insurance industry (the third McCarran-Ferguson factor) seems to carry more weight than the other two. See Ward, 526 US at 373-74 (holding that California's notice-prejudice rule is saved from preemption because it serves as an integral part of the insurance relationship (factor two) and is aimed at the insurance industry (factor three) without an analysis of the Ninth Circuit's prior determination that the notice-prejudice law did not in fact satisfy the "risk-spreading" factor (factor one)). Ward did not argue that the employer agency rule was saved from preemption before the Supreme Court; saved because it served as an "integral part of the policy relationship between the insurer and the insured"" ' and "It]he rule 'does not merely have an impact on the insurance industry; it is aimed at it.' ' 2 However, the Supreme Court reversed the Ninth Circuit's determination that the state's agency rule was not preempted. 53 By so doing, the Court determined that California's agency laws pertaining to the agency relationship of employer-administrators were preempted by ERISA." In its determination that the California agency rule "related to" ERISA plans, the Court concentrated on the impact of the California rule on plan administration." The Court determined that the agency rule "would force the employer, as plan administrator, to assume a role, with attendant legal duties and consequences, that it has not undertaken voluntarily." 6 The Court concluded: "Satisfied that the Elfstrom rule 'relates to' ERISA plans, we reject the Ninth Circuit's contrary determination." 7 Without an agency rule, federal courts will necessarily defer to whatever contractual terms the employer and insurer have agreed upon." Insurers and employers will often contract out of liability (at the expense of the employee) by having the employer serve as plan administrator.
9 After Ward, federal courts must choose whether they wish to allow the contractual terms between the employer and the insurer to govern regardless of the effect on the employee's interests, or whether they will craft a federal common law rule giving effect to ERISA's statutory goal of protecting plan beneficiaries." since the rule grew out of general principles of the common law of agency, prior Supreme Court decisions would deem the rule not saved. Pilot Life Insurance Co, 481 US at 51 (holding that state laws developed from general common law principles are not saved). 55 Ward, 526 US at 379 (holding that "deeming the policyholder-employer the agent of the insurer would have a marked effect on plan administration").
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Id. 57 Id (citation omitted). 58 See Torello v UNUM Life Insurance Co of America, 1999 US App LEXIS 32228, *12-13 (6th Cir) (relying on contract terms between employer and insurer in the absence of an agency relationship). The Supreme Court's opinion in Ward leaves open the possibility of adopting a federal common law rule of agency for employeradministrators. The Court determined that the state agency rule was preempted," but it did not make a determination regarding the adoption of a rule as a matter of federal common law.
The question of federal common law adoption therefore remains unresolved. The Ninth Circuit had been requested to adopt the Elfstrom approach as federal common law if it found the rule preempted. 62 The Ninth Circuit reserved this question for a later date, finding instead that the Elfstrom rule was not preempted by ERISA.
The question of federal common law adoption of a rule of agency was raised again before the Supreme Court. 6' The Solicitor General suggested remand to the Ninth Circuit to decide whether "the Elfstrom rule, or something like it" should be adopted as the federal common law standard. The Court did not rule on this issue, resolving the case instead on its determination that California's notice-prejudice rule was saved as a state law "regulating insurance."
Cases subsequent to Ward show a gap in the law that will considerably impede beneficiaries from recovering plan benefits. A considerable number of states have adopted rules allowing beneficiaries to recover via agency.6 However, in Torello v UNUM Life Insurance Co of America,6 as one example, the Sixth Circuit held that Ohio's agency rule was simply preempted, citing Ward: 61 Ward, 526 US at 367 n 1 ("Common-law rules developed by decisions of state courts are 'State law' under ERISA."), citing 29 USC § 1144(c)(1) (1994) ("The term 'State law' includes all laws, decisions, rules, regulations, or other State action having the effect of law.").
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See Ward, 135 F3d at 1281, 1284. 
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Id at *28 (suggesting that the case be remanded for the Ninth Circuit to decide whether the Elfstrom rule applies "as a matter of federal, not California, common law"). [68:223
ERISA Preemption
We find that G&J Bottlers did not serve as an agent for UNUM.
The long-term disability insurance policy contains a provision that explicitly states G&J Bottlers is not UNUM's agent. Even if Ohio law provided otherwise, a state law that purports to make a policyholder-employer an agent of an insurer is preempted by ERISA. In the absence of an agency relationship between G&J Bottlers and UNUM, any notice Torello may have provided to G&J Bottlers is of no moment."°W ithout a federal common law agency rule governing actions taken by employer-administrators, plan beneficiaries will often lack any remedy."
Moreover, in many instances insurers will also suffer because of the gap created by preemption. A sophisticated agency rule will make the employer-administrator the agent of the employee when their interests are aligned (as in contract negotiation settings)." If state employer-agency laws are preempted without replacement, insurers will not be able to rely on the assumption that employers are acting as agents for the employees in contract negotiation settings. The Seventh Circuit has proposed a framework within which courts should adopt state rules as federal common law to fill gaps in ERISA." First, ERISA itself must "not expressly address the issue before the court." 5 Second, while state common law may serve "as a basis for new federal common law," development of federal common law must be consistent with the congressional "policies underlying 
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The first prong is easily met; there is no agency rule set forth in ERISA. As to the second, the relevant congressional policy concerns are (1) the protection of beneficiaries, 8 and (2) that remedies available before the enactment of ERISA should not be removed simply because ERISA does not explicitly mention them. 79 To these ends, Congress stated explicitly that courts were to supplement ERISA with federal common law.° The question remaining is which, if any, of the existing state rules best provides remedies that adequately protect beneficiaries' interests. At least three possible state rules could be adopted. The majority rule among the states designates the employer the agent of the employee both when negotiating a contract with the employer and later when administering the plan." The minority approach would designate the employer the agent of the insurer. 8 The integrated approach makes a fact-specific determination of whether the employer was acting on behalf of the insurer or the employee.0 These rules, and criteria courts might employ in choosing among them, are discussed in more detail below.
III. THE OPTIONS: MAJORITY, MINORITY, AND INTEGRATED RULES OF EMPLOYER AGENCY
A. The Majority Rule: Boseman v Connecticut General Life
Insurance Co "
Federal courts should overcome their hesitancy toward creating a federal common law of employer agency pursuant to ERISA. They 78 29 USC § 1001a(c)(3) (1994). See also Zanglein, 72 Wash U L Q at 674 (cited in note 4) (noting "ERISA's stated goal of safeguarding the rights of plan participants").
79 See Firestone Tire & Rubber Co v Bruch, 489 US 101, 114 (1989) (rejecting interpretation "that would afford less protection to employees and their beneficiaries than they enjoyed before ERISA was enacted"). See also Sanson v General Motors Corp, 966 F2d 618, 623 n 2 (11th Cir 1992) (Birch dissenting) ("I do not subscribe to the view that for every wrong there must necessarily be a remedy. However, where there is a remedy ... I find it difficult to comprehend, in a common sense way, how a law enacted to protect the very class of individuals into which the appellant squarely fits can be construed to deny him such a preexisting remedy.").
80 See Recommendation Report, HR Rep No 101-247 at 56 (cited in note 9) ("Congress intended for the courts to develop a Federal common law with respect to employee benefit plans, including the development of appropriate remedies, even if they are not specifically enumerated in ... ERISA."). See also notes 7-9,26-30, and accompanying text. ' Although the "employer as agent of the employee" rule, set forth in Boseman, sought to determine the agency of an employer engaged in contract negotiations (and not in employeradministrator situations), it supports the proposition that agency determinations regarding employers are desirable and necessary as a matter of federal common law.
Boseman in and of itself is no longer good law, since the Erie Court determined that federal courts may not develop general federal common law. " However, during the period in which federal courts lacked authority to speak on the subject, Boseman was often emulated by the state rules that replaced it (and that are now preempted by ERISA), and it is now considered the majority rule among the states. Since Boseman, however, other states have developed contrary rules that better serve the purposes of ERISA and are therefore better suited for adoption.' B. The Minority Approach 1. Development of the minority approach among the states.
One alternative approach to employer agency first encourages courts to examine "the way group insurance is set up and operated ... [and then to determine whether] the employer should be charged with the performance of certain functions on behalf of the insurance company," rather than resolve first the agency question and then decide whether the employer is charged with some functions on behalf of the insurer. 92 The unmistakable trend in recent cases has been to adopt the minority rule (employer is agent of the insurer) or the integrated approach, which makes a fact-specific determination of the employer's role. 93 The following states have adopted the minority rule or have adopted a contextdependent approach to determining when an employer is the agent of an insurer. Note that the "minority approach" is no longer appreciably in the minority, and is followed by the majority of modern decisions. The most straightforward minority approach is that espoused by Elfstrom itself. Under a pure Elfstrom rule, the employer is simply considered an agent of the insurer when managing a group insurance plan. The Elfstrom court understood the reasoning behind the Boseman line of cases: "The rationale of these cases appears to be that the employer is acting for its own benefit or for its employees in perform- (1948) 
. ").
The following states have not addressed the issue of employer agency in the insurance context: Alaska, Arizona, Hawaii, Idaho, Nebraska, Nevada, New Mexico, Maryland, Rhode Island, South Dakota, Virginia, Washington, and Wyoming.
States now addressing or reassessing the issue are likely to follow the modern trend toward the minority fact-specific approach. See, for example, Golt, 2 P3d at 841. The above cases obviously overlap with cases determining whether the failure of an employer to remit premiums terminates the insurance of the employee (regardless of agency theories ing these tasks ... that the employer and the employees are allied in their interests, and that these interests are adverse to the insurer."" However, the Elfstrom court chose to reject the Boseman rule for the employer-administrator setting, pointing out that "the employer carries out the functions which the insurer necessarily would perform in other types of insurance. ' '9 S The Elfstrom court also seemed concerned about the difficulties inherent in employee loss of benefits because of the employer-manager's errors, which would occur under the Boseman rule. The court stated: "[S]ince the individual employee has no knowledge of or control over the administrative acts performed by the employer, it would be inequitable to charge him with the employer's errors. , '°T he Elfstrom court found the employee's lack of control over the employer in negotiating and handling the insurance dispositive of the fact that, ultimately, the employer is the insurer's agent. 0 ' Note that although the Elfstrom rule offers plan beneficiaries critical protection against employer-administrator misconduct, it also impedes situations where employees would legitimately be expected to delegate authority to negotiate a contract. '°3 . The integrated approach.
In Paulson,°O the Oregon Supreme Court adopted an approach that integrated the majority approach, as followed by Bowes v Lakeside Industries, Inc,"' with the minority rule. '°o The Paulson court held that the question of whether an employer was the agent of an insurer or the insured was not a matter of adopting either standard but rather a determination of fact: 101 The court reasoned:
The most persuasive rationale for adopting the view that the employer acts as the agent of the insurer [ ] is that the employee has no knowledge of or control over the employer's actions in handling the policy or its administration. An agency relationship is based upon consent by one person that another shall act in his behalf and be subject to his control. Our analysis of the decisions convinces us that many courts, even though they purport to apply a "majority rule" or a "minority rule," actually base their decision upon the facts relating to the division of functions between the insurer and the employerpolicyholder, and that any "majority" or "minority" rule is more apparent than real."
In Paulson, the Court compared the Elfstrom result to the majority rule.' O ' It noted that the primary difference between the approaches was their characterization of the degree of autonomy exercised by the employer in plan administration.' In Elfstrom, the plan was deemed "employer administered" because the insurer had "delegated extensive duties to the employer, including enrolling employees, adding and deleting dependents, terminating and reinstating insurance, reporting details of coverage, indicating the amounts of premiums paid, issuing certificates of insurance, and determining eligibility for coverage." '°H owever, majority rule jurisdictions had characterized the employer as a mere "supplier of information," in contrast to the full-service employer-administrator of Elfstrom." ' On the basis of this fact-sensitive analysis, the Oregon Court found that the majority and minority approaches both drew on the same rule: "In the performance of a function delegated by the insurer to the employer, the employer is deemed to be the agent of the insurer."" Since this Paulson approach is consistent with Boseman, yet incorporates the evolution of the law since that time, this integrated rule should be adopted by federal courts as a matter of federal common law under ERISA.
The Ninth Circuit, when deciding Ward, drew heavily on Paulson." 2 The Ninth Circuit adopted the Paulson "question of fact" test as consistent with and an improvement on the Elfstrom rule: "The Paulson formulation of the Elfstrom rule appears sound. It also comports with our prior determination of the same issue."". Since the Ninth Circuit reserved the question as to whether this employer-agency standard would be adopted as a matter of federal common law, it is entirely possible that the Ninth Circuit would adopt a In Jones v Benefit Trust Life Insurance Co,"' a federal court had a rare opportunity to voice its own determinations regarding the evolution of employer-agency rules. The Mississippi Supreme Court's interpretive abstinence on the issue ' 1 6 opened the door for the Jones court to adopt a fact-sensitive approach rather than either of the hard and fast rules. " 7
The Jones court was asked to determine whether an insurer had a duty to inform the employee of any negotiated changes in the plan, or whether the knowledge of the employer could be imputed to the employee as principal." 8 The Jones court was troubled by the fact that the employee had no real representation at policy negotiations, and concluded that the employee had not delegated negotiating power." 9 The Jones decision is revealing because the court cited Boseman, which found agency as the majority rule, but nevertheless found on the facts of the case that the employer was not the agent of the employee when negotiating the policy. 2 ' This outcome lends credence to the suggestion that federal courts will act as state courts have in making fact-specific determinations based on the nature of the action undertaken by the employer-agent."' 4. The federal common law of employer agency.
Federal courts should follow the congressional mandate and develop a federal common law of agency pursuant to ERISA. The Supreme Court held that Congress expressly conferred the authority to do so on the federal judiciary."' Given the changes in the law since Boseman and the statutory purposes of ERISA, federal courts should further develop a federal common law of employer agency. [68:223
Which rule they should articulate, however, remains open for discussion. The following discussion addresses first whether there is a need for a rule of employer agency, and then argues that policy considerations, statutory statements of ERISA's purpose, and congressional intent as expressed in legislative history all support adopting the Paulson integrated rule for employer agency over the alternatives.
C. Is an Agency Rule Necessary to Fulfill the Purposes of ERISA?
1. Without federal common law, insurers avoid liability that they would normally bear.
Without a federal common law rule of agency, employers and insurers will be able to contract their way out of vicarious liability, leaving beneficiaries with no protection in situations where the employer misbehaves or makes a mistake."' If the insurer had administered the plan, or had hired third party administrators who acted on the insurer's behalf, mistakes or fraud by these administrators would be attributable to the insurer. 2 It is for this reason that agency law is largely based on the facts of the relationship between the parties rather than their contract; ' one can imagine the problems that would result if employees and employers were allowed to contract out of respondeat superior liability to injured third parties. 6 The fact-sensitive Paulson rule would respond to this difficulty, making the agency determination based on the actions of the parties rather than their contract.
Preemption without replacement creates no incentive for
insurers to monitor, inform, or guide plan administrators.
Preempting state agency laws without replacing them also creates serious problems of incentives for insurers. Without an agency rule, insurers will have less incentive to check that an employer is competent to manage a plan, since they will not bear liability for the employer's 123 See Elfstrom, Whether as between the parties their relationship is one of agency depends on their relations as they in fact exist under the ... acts of the parties, and the question is not governed by the stipulations of the parties. Thus, whether a particular relationship is that of agency does not depend on what the parties call it, and the parties cannot, where the relationship is in fact one of agency, change its nature by declaring that it is not an agency. (citations omitted) (emphasis added).
incompetence. For the same reasons, insurers will have little incentive to monitor ongoing administration, or to make sure that new information (such as negotiated changes in plan coverage) reaches the beneficiaries.
On the other hand, lower administrative costs will likely result in lower premiums paid by the employees, and therefore the benefit of employer plan administration will be passed on to the plan participants. On balance, however, this argument is weak because plan participants are unlikely to assess correctly the risk of administrator fraud.' 2 7 The essence of fraud is misinforming the victim as to the trustworthiness of the perpetrator, here the employer-administrator. Given this, plan participants will underestimate the risk and be systematically undercompensated (via lower premiums) for their assumption of the risk of administrator misconduct."' Still, perhaps specific knowledge of the trustworthiness of the particular administrator is not necessary, since an assessment of the overall risk of employer fraud, if shouldered by the employee, might produce a reduction in the premiums. But again, the employee will be at a systematic disadvantage for several reasons. First, while the insurer will be a repeat player (and might have access to data indicating the proper risk of employer misconduct), the employee almost certainly will not. Second, and more importantly, the employee will almost never be the party negotiating the benefits contract with the insurer.' 2 9 The employer will not negotiate effectively for the risk of his own dishonesty or incompetence. The employee will again be undercompensated for the risk of employer misconduct."' Third, the market will not adequately compensate employees for their increased risk of loss because most employees do not shop around for the best insurance deal-they take the package that is handed to them by their employer.' 3 1 Finally, even absent the disparities in information and bargaining power between insurers and employees, it seems clear that the insurer is the party best situated to absorb the risk of loss." 2 Insurers are likely to identify risky employers and raise rates accordingly. Insurers can (and will) pass those costs on to all policyholders, spreading the risk across the client base. On this account, an insurance company can spread risks and largely be unaffected by a loss that would cripple an individual employee.
3. The Paulson integrated approach to agency fulfills the expectations of plan beneficiaries.
Legal commentators have developed a standard for ERISA federal common law development that protects "the reasonable expectations of plan participants.""" The plan participants (here, the employees) have an expectation that they will receive their benefits if they make their payments, provide notice, and perform their other duties under the insurance contract." This expectation is betrayed by a regime that denies their claims for benefits because of an employeradministrator's misconduct or mistake." Preemption without replacement therefore undermines the expectations of plan beneficiaries who have fully complied with their insurance contract requirements."
Adopting the fact-sensitive approach of the Paulson rule might better comport with this standard by giving weight to the expectations of plan participants. When an employer acts as a full-service administrator, employees will consider their obligations under the contract to majority of cases, to engage in ex ante monitoring of their employer-agent's purchase of insurance.").
131 See id at 1042 ("As of 1993, 145 million, or 58.5% of Americans were covered by employer-based health insurance policies.").
132 Insurance companies spread risks by trade. See 43 Am Jur 2d Insurance § 188 (1982) (defining "insurer" as the party who "assumes the risk and undertakes to indemnify the insured"). be discharged by notification of injury or remittance of premiums to the plan administrator.' 7 A rule that determines that these obligations are actually discharged because of an agent-principal relationship between the employer and the insurer therefore protects participants' reasonable expectations.
D. Which Rule of Employer Agency Should Courts Adopt?
In developing a federal common law of agency, federal courts should take advantage of the experience gained while the law was in state hands. The options available to federal courts are the Boseman majority rule (employer as agent of the employee), the Elfstrom minority rule (employer as agent of the insurer), and the Paulson integrated rule (employer agency determined by nature of the tasks performed).' 8 Whichever state rule is adopted pursuant to ERISA must be specifically adapted to fulfill Congress's intent for the statute, which in this case is to protect plan beneficiaries.' 39 1. The Boseman majority rule.
The Boseman rule states that employers are generally the agents of the employees when negotiating or administering insurance plans." Boseman is now the majority state rule.' 4 ' When considering the Boseman rule as a candidate for adoption as the federal common law rule, four concerns stand out. First, a strict Boseman approach does not meet the requirements for adoption of state rules as federal common law interpreting ERISA because it does not create incentives or remedies that would reasonably protect plan beneficiaries as required by the statutory purpose of ERISA. ' Second, at its core, Boseman was concerned with conflict-of-laws problems, and the rule consequently does not give enough weight to protecting beneficiaries to pass muster as an ERISA rule.' 43 Third, Boseman itself, on which the majority rule is based, articulates a fact-sensitive standard that would provide a dif- [68:223 ferent result in modern employer-administrator cases, given the divergence between the employer's interests and the employee's in those cases." Fourth, Boseman was an early decision; adopting it would bypass sixty-three years of the law's evolution in state courts.
As an initial matter, the majority rule does not fulfill the congressional intent for ERISA, and therefore should not be adopted. Whichever rule is adopted pursuant to the courts' authority to develop common law interpreting ERISA must be specifically adapted to serve the congressional purposes underlying that statute. 4 ' One of the primary purposes of ERISA is the protection of plan beneficiaries."6 A strict adoption of the Boseman rule would allow insurers to escape payment of benefits based on employer misconduct or error when any other administrator chosen by the insurer would clearly have been considered the insurer's agent.' 47 The Boseman rule also suffers from the same incentive problems as preemption without replacement. If a strict Boseman approach is adopted, insurers will not have incentives to determine whether the employer-administrator is competent to administer the plan, or to monitor for misconduct in administration." Second, the Boseman court was more interested in the conflictof-laws ramifications of its agency determination than it was in the protection of plan beneficiaries. ' Boseman held that because the employer was the agent of the employee in negotiating the contract, the law of the state in which the contract was negotiated was to be applied." ' Subsequent cases treated Boseman primarily as a conflict-oflaws decision.'"' As the Court's discussion in Boseman demonstrates, an agency rule appropriate for solving a conflict-of-laws difficulty might have a very different focus from a rule regulating disputes arising from the employer's management of the plan.' 2 The unifying effect of ERISA preemption and development of a universally applied fed-eral common law would lessen the need for a strict Boseman approach, insofar as the Boseman Court was concerned that "inequalities and confusion liable to result from applications of diverse state laws shall be avoided.' ' 3 Third, Boseman itself actually articulates a fact-sensitive standard that is betrayed by subsequent courts' characterization of Boseman as an inflexible rule. Although the Boseman rule as cited by later cases is inflexible, the Boseman case itself actually relies on a fact-specific determination, not a hard and fast rule."' This would seem directly to invite fact-specific adjudication of cases. The Boseman case, therefore, does not support what later courts refer to as the "Boseman rule. ' .. Under this view, the Boseman case has much more in common with the later Paulson fact-sensitive cases. " Finally, Boseman, as a pre-Erie case, lacks the insight brought by the evolution of state law after federal courts were no longer able to determine federal common law. The Boseman rule was established in 1937 pursuant to the Court's authority to develop general federal common law under Swift v Tyson." 7 The Court's subsequent decision in Erie reversed Swift " As a result, the federal judiciary has not addressed the question of employer agency as a matter of federal common law for sixty-three years. In choosing whether to follow Boseman, courts have recognized that the case was, as Judge Friendly described it, "one of the last gasps of Swift v T~son. ''59 ployer the agent of an employee makes sense. Since Boseman, however, the Paulson fact-sensitive approach has emerged, which distinguishes between Boseman negotiation settings and Elfstrom fullservice employer-administrator settings where the interests of the insurer and employer are aligned.'' 2. The Elfstrom minority rule.
There are also serious problems with the adoption of a strict Elfstrom standard as the federal common law rule of employer agency. The first is a matter of practicality: the majority of states had adopted a Boseman-like rule before those laws were preempted. 2 Federal adoption of a pure Elfstrom staidard would disrupt the majority of agreements already in place. ' Second, the argument that the Elfstrom court found dispositive, namely that employees lack control over employers in their negotiations with insurers, assumes that employees would not choose to delegate to their employers authority to negotiate the terms of insurance policies in order to gain a better group health plan.' 6 This cannot always be the case. If the employee has an alternative to the group health program, such as the option to choose reimbursement for private insurance, then opting into a group health plan is significant; the employee joins the group insurance arrangement in the hopes of receiving superior coverage through group bargaining. 65 To say that such a decision is not a delegation of authority to negotiate is logically suspect at best. The Elfstrom rule may therefore occasionally impede natural and desirable delegations of authority by employees to employers. E. The Integrated Paulson Rule employees while still allowing sufficient flexibility in the employeremployee relationship for situations in which an employee would wish to delegate authority to negotiate.
The Bosernan rule clearly fails to protect plan beneficiaries.' 67 ERISA's purpose is not served by a rule that unilaterally declares that the employer is always the employee's agent.'8 Since Boseman is a market mimicking rule,' 6 and the market frequently fails to sufficiently protect beneficiaries, " " it follows that ERISA's beneficiary protection purpose will not be served by preemption without replacement, in which courts defer to the contract between the parties.'
Although Boseman itself does not meet the requirements for adoption of a state rule pursuant to ERISA, it might present an obstacle to the adoption of the Paulson approach insofar as Boseman can be said to represent a reasoned judgment on the part of the majority of states that the lack of an agency remedy against insurers is acceptable. This argument is flawed, however, for several reasons. First, state employer-agency rules are now preempted by ERISA; any replacement rule must therefore be specifically adapted to serve the purposes of ERISA. 1 ' 2 While states adopting the Boseman rule were free to disregard protection of employee benefits as opposed to other considerations, 'I courts considering a federal common law rule pursuant to ERISA do not have this luxury. Furthermore, state regimes had other safeguards for plan beneficiaries (such as punitive damages and causes of action for fraudulent denial of benefits) that ERISA does not propension reform that resulted in ERISA was to increase protection of plan beneficiaries). 167 170 See Parts III.C.1-2 for a more complete discussion of the difficulties with allowing the market to govern employer-administrated insurance plans. 171 See Torello, 1999 US App LEXIS 32228 at *13 (relying on contract terms between employer and insurer in the absence of an agency relationship). 172 See note 139. 173 Consider the focus on conflict of laws in Boseman itself, which, since it was not adopted pursuant to ERISA, was free to concern itself more with avoiding varied state law than with ensuring employee protection. See Boseman, 301 US at 202 ("[T]he precise issue for decision is whether ... the policy provision requiring notice of claim is governed by Pennsylvania law or Texas law.").
vide.", Because ERISA lacks these other safeguards, even those state regimes which had adopted a Boseman rule were on balance far more protective of plan beneficiaries than an ERISA regime adopting the Boseman rule would be.
This makes a compelling argument for the Paulson standard. The Boseman rule cannot be adopted in its entirety because it fails to fulfill ERISA's statutory purposes,' 75 yet elements of the rule should be preserved. Boseman allows employee delegation of negotiation authority to employers when needed, and protects insurers from complaints that the employer-master policyholder did not speak for the employees when negotiating a contract or contract change with the insurer. The, Paulson rule integrates these valuable elements of the Boseman rule, yet still protects plan beneficiaries (when the insurer has delegated duties to the employer) in satisfaction of the statutory purposes of ERISA.
2. Only the Paulson rule fulfills congressional intent for ERISA as expressed in legislative history.
The Paulson integrated rule seems to be the type of rule envisioned by Congress. Legislative history contemporaneous with ERISA's passage indicates that Congress intended "to provide the full range of legal and equitable remedies available in both state and federal courts.'.. 6 Subsequent legislative history also indicates that Congress intended federal courts to shape legal and equitable remedies to fit the facts and circumstances of the cases before them, even though those remedies may not be specifically mentioned in ERISA itself. In cases in which, for instance, facts and circumstances show that the processing of legitimate benefit claims has been unreasonably delayed or totally disregarded by an insurer, an employer, a plan administrator, or a plan, the Committee intends the Federal Courts to develop a Federal common law of remedies.'" Therefore, where a fact-sensitive analysis indicates that legitimate claims are being disregarded by insurers, employers, or plan administrators (or any combination thereof), remedies are to be preserved by the adoption of federal common law. Congress's goal closely matches the Paulson rule, which employs a fact-sensitive analysis to determine whether denial or delay of legitimate benefits by an employeradministrator should be remedied by the common law remedy of employer agency."
Of the three approaches, the Paulson rule best fulfills the intent of Congress by preserving remedies for plan beneficiaries. Congress intended "[t]he enforcement provisions ... [of ERISA] to provide ... participants and beneficiaries with broad remedies for redressing or preventing violations of the Act.. 7 As previously discussed, Paulson provides employees with a remedy against an insurer when the employer-administrator makes an error or commits fraud.'o The Boseman rule (holding that the employer is almost always the agent of the employee with respect to an insurer) offers no remedy.' 8 1 Although the Elfstrom rule does offer beneficiaries protection against employer error or wrongdoing, a strict Elfstrom approach interferes with normal delegation to negotiate group insurance contracts and similar situations."" Again, the Paulson rule is more nuanced: it allows delegation of negotiation power in contract negotiation settings, but protects employees who have performed all of their obligations under the insurance contract from the employer-administrator's fraud or mistake.1 From the point of view of congressional intent, therefore, the integrated rule is the best approach.
Policy considerations support the adoption of the
Paulson rule.
First, implementing the Paulson integrated and fact-sensitive rule will prevent a windfall to insurers in states that formerly adhered to the minority or integrated approach.' Insurers are better able than employees to calculate the risk of loss due to employer-administrator error; in Elfstrom or Paulson states, where the insurer is liable for such losses, insurers will have passed these costs on to their customers. Preemption of state laws by ERISA without replacement, or adoption of the Boseman rule, will result in an unbargained-for windfall to insurers in Elfstrom or Paulson states because insurers will have collected higher premiums to cover a risk of loss they no longer bear.
Insurance companies, however, will certainly pass on increased costs of providing insurance (created by Paulson or Elfstrom rules) to customers. Insurers are, after all, in the business of spreading risks.
The opposite is not true: employees are unlikely to bargain effectively for lower premiums compensating for the increased risk of loss because of employer fraud or error, due to lack of good information about the risks. 18 Even if employees and employers were aware of changes in insurance law (an implausible assumption), they would not be able to share the burden with employers and the insurance industry as easily. Further, there is a risk that employers will hold back the savings created by the law. As the above indicates, insurers are the party best able to sustain a change in the law.
An objection to the Elfstrom rule is that a sudden shift to it would disrupt existing contracts;'6 it is worth considering whether the
Paulson rule creates the same problem. The Paulson rule in fact will cause the least conflict with existing contracts because it integrates the two existing strands of state law. Paulson preserves the ability of parties to make sensible delegations to negotiate, and it establishes incentives for insurers (as under Elfstrom) to provide for competent administration. ' s The fact that Paulson will block the ability of insurers and employers to contract out. of agency should not matter, since agency is not determinable by stipulations of the parties. " Insurers and employers are (as repeat players) necessarily aware of the fact that agency obligations arise out of their actions, and thus they will not be taken by surprise if a court finds that the employer and insurer are in an agency relationship.' 89 An integrated approach will be more true 185 The prime difficulty is that employees do not have the same information as employers, and for this reason, cannot bargain effectively. Norby v Bankers Life Co, 304 Minn 464, 231 NW2d 665, 669 (1975) . 186 See Part III.D.2 (analyzing the Elfstrom rule as a possible model for federal common law). 187 Paulson, 636 P2d at 948 (referring to group insurance as a "functionally distinct and efficient system of distribution"). 18 See note 125. 189 It is important to note that clear rules may still be promulgated under the integrated approach, so that employers and insurance agencies are not left guessing as to how their relationship will be characterized. See, for example, Clements v Continental Casualty Insurance Co, 730 F Supp 1120, 1124 (N D Ga 1989) ("[I]ssuance of the group insurance policy is the 'dividing line' between situations where an employer is the agent of its employees and those where it is the agent of the insurer.") (citation omitted).
